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It is assumed for the purposes of this case that the

defendant, James F. Moore, ''has, since the land in con-

troversy was allotted to Quo-lock-ons, under the pro-

visions of the Moses agreement and the Act of Congress

ratifying the same, secured from said Quo-lock-ons, his

heirs, a deed or conveyance, conveying the entire title



said land to the defendant." (See Plaintiff's Assign-

nt of Error, No. 9.)

We had presumed that the learned United States

torney and his Assistant would have conceded that

) language used in the Moses treaty or agreement was

ficient to pass the fee to the beneficiaries thereunder,

e expression, "in the possession and ownership of

icli they shall be guaranteed and protected," viewed

the light of the well considered case of Jones v.

jehan, 175 U. S., 1, certainly settles any contention

it might arise as to the language quoted not passing

i fee. The language used in the Moses agreement to

ss the fee is infinitely stronger than the language used

the treaty under consideration in that case and which

i court held passed the fee.

Plaintiff's attorneys make two palpable errors in

nr argument. These are the assumptions : First, that

3 Act of Congress of July 4, 1884, which "accepted,

tified and confirmed" the Moses agreement, amended

and, Second, that these Indians were blanket Indians,

Indians that the government was supporting. Neither

these assumptions are in fact correct. They will be

scussed hereafter.

" 'The possession and ownership' was in effect what

Bse Indians already had as reservation Indians," is

e statement made by plaintiff in the third paragraph

the Argument, page 11. Here plaintiff's attorneys

11 into a monstrous error. At no time in the history of



our goverument since the celebrated case of Worcester v.

Georgia, 6 Pet. 515, has the United States conceded to

the Indian tribes the right to the soil Theirs is the

right of occupancy. It is when treaties or agreements

are made and the tribe is giving up the right of occu-

pancy that reservations are made for individual Indians

and in these reservations, as is shown in Jones v. Mee-

han, Supra, that the fee tlieretofore resting in the United

States is added to the Indian right of occupancy and

both vested in the individual Indian. True, there is

sometimes a restriction placed upon the alienation, but

that is entirely consistent with the passing of the fee.

Plaintiff has an erroneous conception of the term

''severalty" which was used in the Moses agreement in

reference to Sar-sarp-kin. It is said in the same para-

graph, on page 12: ''The use of the word 'severalty'

meant nothing more, and its use in allotment statutes

providing for the transfer of less than the entire fee, is

common." After diligent search we have been unable

to find a statute where allotment in severalty has been

made to individual Indians which did not carry the fee.

See definition of the word "severalty" in Century Dic-

tionary and 6 Am. & Eng. Encycl. of Law, 895.

Not only have the courts placed a meaning on the word

"severalty" as used in setting land apart to individual

Indians, but the Indian Department has uniformly used

the term with the same meaning. At the session of the

Board of Indian Commissioners at the 18th Lake



honk Indian Conference, October 17, 18 and 19, 1900,

matter of tribal holdings, allotments in severalty

I the conditions of the Indians under both were very

y discussed by leading citizens and officials and were

)rovingly incorporated in the Annual Report Sec. Int.,

lian Affairs, 1900. At pages 660-661, President Gates,

liis opening address, said

:

' Such was the condition of the Indians on the reserva-

Q, and such the status of the Indian before the laws

the United States, until the Dawes bill, the general

)tment act, became the law in 1887. With the pro-

ions of this law you are all familiar. It is of the

latest value for and in itself, by reason of the result

ich it immediately accomplishes in securing to the

Hans land for their homes, and in settling them upon

se lands. It gives to each Indian a title to his allot-

nt, protected and inalienable for the first twenty-five

irs, and upon the expiration of that period it gives

i a patent in fee simple. But it does more than this,

makes him a citizen of the United States, protected by

i subject to the laws of the State or Territory in

ich the land lies, from the day on which he makes his

3tment. * * * Under its provisions more than

y thousand Indians have already become citizens of

( United States. Over ten thousand Indians are voters

s fall."

jen. E. Whittlesey, at page 665, same report, quotes

»m the last message of President Madison, of Decem-

' 3, 1816, as follows:

' *I am happy to add * * * that the facility is

ireasing for extending that divided and individual

nership which now exists in movable property only

the soil itself, and of thus establishing in the culture

d improvement the true foundation for a transit from

i habits of the savage to the arts and comforts of

3ial life.' " * * * ''Here," says Whittlesey, "we



have the first hint of 'land in severalty' for Indians. All

honor to James Madison."

Hon. Wm. A. Jones, Commissioner of Indian Affairs,

at page 692, same report, said

:

"The true idea of allotment is to have the Indian
select or to select for him, what may be called his home-
stead, a piece of land upon which, by ordinary industry,
he can make a living either by tilling the soil or m pas-
toral pursuits."

Preceding this, at page 691, the Commissioner said

:

''It is believed that in the allotment system, wisely
adapted, lies the true solution of the Indian problem.
The idea of breaking up the tribal relations and making
Indians independent was early entertained, and some of

the older treaties contained provisions for putting the

Indian on land of his oivn. But it was not until 1887

that there' was a systematic attempt to allot land."

Allotting, then as now, meant "putting the Indian on

land of his own."

Rev. A. G. Murray, of the Pawnee Mission, at p. 693,

same report, in speaking of the allotted Indian, said:

"Most people have a very indefinite understanding of

the conditions that exist among allotted Indians. The

allotted Indians will soon include all the Indians of the

nation—at least that is seemingly the purpose of the

Government—and in the opinion of many that is the

only solution of the Indian problem.

"I confess to you that I was ignorant with reference

to that status even after being among them some time. I

did not fully understand the relation of the Government

to the Pawnees. My idea was that when the Indians

became capable of managing their own affairs the Com-

mission of Indian Affairs should allot them land in

severalty, and they should have control of their own



irs. ]\Iy attention was called to the subject by one
lur Indians, who showed me a letter from Comniis-

er Browning just after the allotment to the Pawnees
been completed. In that letter from Mr. Browning,
3I1 was addressed to some of the chiefs of the little

gation that had gone to AVashington, the Commis-
er used some such language as this: 'Go home to

r own people and tell them that they are now United
tes citizens. Very soon your reservations will be

led with white people, from whom you may learn

ly of the things that you need to know to advance
rselves in civilization, and especially impress upon
r people the responsibility that rests upon them as

ted States citizens. As such they will henceforth

e charge of their own affairs. Make them realize, if

sible, the great responsibility that rests on them ])er-

illy.' That is the status of the Indian according to

, They are supposed to liave the same prerogatives,

nleges and rights that you and I have.'*

[iss Alice G. Fletcher, fellow of Harvard, coutril)utor

he Smithsonian Institute, noted for her great abili-

and earnest work as an Allotting Agent, at p. 694,

le report, said

:

When the Indian is allotted he is taken out of the

al relation and i)laced in families, according to our

toms. * * * The severalty act provided that the

tted land shall descend according to the laus of the

te or Territory in uhich the land lies."

ren. Millroy, Yakima (Wash.) Indian Agent, in his

ort of date August 16th, 1883, says:

Next after education, the division of the reservation

is in severalty, uith secure titles in each Indian to a

^icstead, is the most important factor in the civiliza-

1 of our Indians. My views on this i)oint were fully

ressed in mv annual report for 1872. (See Report

Som. of Indian Affairs for 1872, pages 329-330, under

head of Surveys.)



Report Com. of Indiau Affairs, 1883, p. 155.

Gen. Milroy's report for 1872, is, in part, as follows:

"It is of the highest interest as well as the duty of

the Government to have all Indian Reservations in the

States and Territories speedily absorbed by the States

and Territories and Counties in which they exist, and

the Indians to whom they severally belong turned over

to their respective States, Territories and Counties as

American citizens, prepared to perform their duties as

such, and to take care of themselves individually. And
the first vital and fundamental step toward this end, and

toward the permanent civilization, Christianization and

progressive elevation of the Indian, is to give him a

separate property in the soil and a fixed home, where he

may confidently surround himself with the comforts of

civilization."

Again in 1884, Gen. Milroy in his annual report said

:

"That separate and permanent family homes uith

sure titles to homesteads is one of the most important

factors in progressive civilization," is so self-evident to

thinking minds that it needs no argument.

(Report Com. Indian Affairs, 1884, p. 175.)

The foregoing shows what the intention of the Execu-

tive branch of the Government had in mind. It is evv-

dent that the understanding of the expression "allot-

ment in severalty" meant "sure titles." That was the

doctrine that the Department had been preaching to the

Washington Territory Indians for a long time, before

and during the execution of the Moses agreement. But

if more were necessary to show the intention of the

Indian Department we have the report of the Commis-
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ler of Indian Affairs, Hon. Hiram Price, who,

ither with the Secretary of the Interior, signed the

eement on the part of the Government. In his report

bhe Secretary upon the agreement in question and

ch report was submitted to Congress and became a

t of the record, he said

:

This agreement, if ratified by Congress, will restore

he public domain some 3,143,040 acres in addition to

749,300 acres restored by Executive Order of Febru-

23, 1883, in case the Indians elect to remove to the

ville Reservation, while if they decide to remain, some
)00 acres only will be required to allot the quantity of

i stipulated by the agreement.

It is not considered desirable that this large reser-

ion should be long held for the few Indians who live

in it. It is clear, however, that they are entitled to

le compensation for its relinquishment, as it was
an them by the officers of the Government, in whose
arances they must have had confidence.

I have therefore prepared the draught of a bill pro-

ing for the ratification of the agreement and the nec-

iry appropriation for carrying it into effect. From
nature of the stipulation, it appears ini})ossil)le to

mit a detailed estimate of the funds required. I

e named a sum, $85,000, which it is believed will be

icient for the purposes required.

As the agreement leaves the question of the removal

the Indians to the Colville Reservation optional with

m, I have inserted a section, requiring them to decide

hin one year from the passage of the bill whether

y will remain or move."

Cong. Record, Vol. 15, page 2571.

^his shows clearly and unmistakably that the author

the Act of July 4, 1884, did not understand that he

i making an amendment to the agreement, as the
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draught that he submitted was enacted into law. In the

first paragraph he uses the term ''allot." He says:

"while if they decide to remain, some 22,000 acres only

will be required to allot the quantity of land stipulated in

the agreement." The word allot had been previously

construed by the Supreme Court, in the case of Wor-

cester V. Georgia, 5 Pet. 515, to pass the fee, and he and

Congrss were no doubt familiar with it. At all events

the courts uniformly construe language used enactment

to be used as it had heretofore been construed by the

courts.

Plaintiff's attorneys insist that the department has

placed the construction contended for by them upon the

Moses agreement, but fail to cite but one instance; that

of the Executive Order of May 1, 1886, setting forth the

allotments and opening the reservation. We insist that

the Executive Order mentioned sustains our contention

as we shall endeavor to show hereafter. Instead of the

Indian Department holding that the Moses agreement

had been amended by Congress, the Hon. Commissioner

of Indian Affairs as late " as January 5, 1900, wrote a

letter to the Secretary of the Interior, which letter was

approved by him and sent to the Senate Jan. 13, 1900,

and together with other information was printed as

Senate Document No. 76, 56th Congress, 1st Session.

The Commissioner insists strongly that, not only had

Congress never, up to that time, attempted to amend a

treaty or agreement made with the Indians without re-
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ing it back to them for their assent, but he asserts

Congress did not have the power to amend a treaty

igreement without referring it back for ratification.

rill be remembered that this letter was written long

r the ratification of the Moses agreement. The Hon.

imissioner says:

It is certainly a novel proposition in law that one

ty to an agreement may, without the consent of the

)v, alter or modify an essential part of such contract.

3 apparent that no court of law would uphold or en-

se any contract so altered or amended.

In all our dealings with the Indian tribes I do not

d that any agreement has ever been 'amended' by

gress without providing for the assent of the Indians

rested. In one or possibly two cases Congress has

rely ignored an agreement for the cession of lands

n the grounds that the Indians, parties thereto, were

the owners of the land ceded, but it has never at-

pted to write in new and different words in a signed

eement without providing that the amendment should

open to rejection or adoption by the Indians inter-

id.

A number of cases have been found in the statutes

sre agreements have been so amended, but in every

3 provision has been made for resubmitting the

eement as amended for the consideration of the In-

as. I mention three such cases

:

In ratifying the amendment made by the Commis-
lers John V. Wright, Jared W. Daniels and Charles

Larrabee on behalf of the United States with the

ians of the Fort Berthold Agency, Congress amended
icle 6 of said agreement and provided that:

'This act shall take effect only upon the acceptance

the modification and changes made by the United

tes as to Article 6 of the said agreement by the said

»e of Indians in manner and form as said agreement

5 assented to, which said acceptance and consent
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shall be made known by proclamation by the President
of the United States upon satisfactory proof presented
to him that said acceptance and consent have been ob-

tained in such manner and form. (26 Stat. 1035.)'

''The agreement between the Commissioners on behalf

of the Cherokee Nation, concluded December 19, 1881,

which provided for the cession by said nation to the

United States of all the lands known as the 'Clierokee

Outlet,' was ratified with amendment. (27 Stat. 641.)

''To provide against the possible contention that the

amended agreement was not the contract consented to

by the Cherokee Nation, Congress provides:

" 'That the acceptance by the Cherokee Nation of In-

dians of any of the money appropriated as herein set

forth shall be considered and taken as a ratification by

said Cherokee Nation of Indians of said agreement as

it is hereby proposed to be amended, and as a full and

complete relinquishment of all of their title, claim and

interest in and to said lands.'

"As a matter of fact, the amendments proposed by

Congress in the Act of March 3, 1893, were formerly

concurred in by the Cherokee Nation on April 3, 1893."

"The agreement with the Shoshone and Arapahoe

tribes of Indians in Wyoming was ratified by Section

12 of the Act of June 7, 1897 (30 Stat. 93), which sec-

tion commences as follows:

"'That the following amended agreement with the

Shoshone and Arapahoe tribes of Indians in the State

of Wyoming is hereby accepted, ratified and confirmed

and shall be binding upon said Indians when they shall

in the usual manner agree to the amendment herem made

thereto.

'

-A further examination of the statutes shows that

prior to 1873, when the relations of the go;^^^'""^^^;"'^

ihe Indian tribes were under treaties al an;^»"«

made by the Senate to treaties presented ^y
;^^ ^;^^^"^

tive for its consideration were submitted to the Indians

for their concurrence before they ^^^^
^^.^^"^^^J^J

in effect, and it does not appear anywhere m the statutes,
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ar as this oflSce lias been able to ascertain, that this

^rnment has assumed the authority to change or

ad a treaty or agreement with an Indian tribe and to

the amended or changed treaty or agreement into

;t without the consent of the tribe interested."

e are well aware that the courts hold that the con-

3oraneous and long continued construction by de-

mental officers is entitled to great weight, but we

idently submit that the foregoing shows that the

an Department held that Congress had no power

mend any agreement and it follows that it held that

gress had not amended the Moses agreement. The

truction of the Indian Department is favorable to

contention.

tie assumption that these ** other Indians" men-

ed in the agreement were blanket Indians, or In-

is receiving support at the hands of the Govem-

t is set at rest by the decision of the Hon. Secre-

of the Interior in the case of Long Jim v. Eobin-

et ah, 16 L. D. 15, in which the Hon. Secy, holds

these Indians had never received support at the

is of the government.

laintiff's counsel insist that the Executive Order of

^ 1, 1886, is a construction by the Executive De-

ment in line with their contention. Let us examine

The language used, referring to the allotments, is:

d the same are hereby set apart for the

usive use and occupation of said Indians." The ex-

ssion ''set apart" is one that was used in the treaty
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which the Supreme Court had under consideration in

the case of Jones v. Meehan, Supra. The language

in that treaty was: ''there shall be set apart

from the tract hereby ceded a reservation," etc. In the

same case the court cited the treaty of June 24, 1862,

between the United States and a tribe of Ottawa In-

dians, in which the language used was : " it is hereby stipu-

lated that five sections of land is (are) reserved and set

apart," etc. The Supreme Court held that the fee

passed in each of these cases. So much for the term

''set apart." The expression "exclusive use" we have

been unable to find construed either by the Courts or

Congress, but we do find the expression "separate use"

construed by Congress as passing the fee, or rather,

we find that the expression is used in cases where, im-

mediately after, Congress provides that patent issue.

They certainly mean the same thing. If there can be

any different shades of meaning between the two, the

term ''exclusive use" is certainly stronger than the ex-

pression "separate use," and as the Executive Depart-

ment has used the latter expression several times in

treaties where the clear and expressed intention was to

pass the fee, it is quite evident that it was using the

kindred expression in this case, having in mind the fact

that the fee had passed. The treaties referred to are

the treaty of Sept. 30, 1854, ratified by the Senate

January 10, 1855; the second article of the treaty with

the Chippewas, entered into February 22, 1855 (10 Stat.
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), and the fourth article of the treaty with the

Qebagoes, February 27, 1855 (10 Stat. 1172).

d Congress amend or attempt to amend the Moses

ement? We have no desire to dispute the conten-

of plaintiff's counsel that Congress had then a right

mend the Moses agreement without referring it

to the Indians for ratification. We are clearly

le opinion that the question was settled as con-

ed for by them in the case of Lone Wolf v. Hitch-

, 178 U. S. 553. Plaintiffs insists that Congress

that right, and then assumes, that because it had

right to amend, that it did amend the agreement.

2 we take issue. It must be remembered that the

in question was passed long before the Act of June

)00 (31 Stat. 672, 676), which Act amended and rati-

an agreement with the Comanchee, Kiowa, and

che tribes of Indians. Up to that time no treaty or

(ement made with any tribe of Indians had ever been

Qded by the Senate or by Congress without re-

ing the same back to the Indians for ratification,

to that time the power to change or amend a treaty

,greement made with a tribe of Indians without re-

ing it back to them for ratification had been very

Dusly doubted, and by none more than by the Indian

le, as is shown by the quotation from the letter of

.. W. A. Jones, Commissioner of Indian Affairs to

Hon. Secy, of the Interior and heretofore set out.

late Document No. 76, 56 Congress, Ist Session,
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Supra.) In that case Congress amended the agreement

in unmistakable terms, using the word ''amended."

Certainly had there been a disposition to amend the

agreement in question, the same unmistakable language

would have been used, especially as the power to do so

was then doubted.

In discussing this question, let us gather what light

we can from the proceedings in Congress when the

agreement was before it for ratification. We have

heretofore set out the report of Hon. Hiram Price, then

Commissioner of Indian Affairs to the Hon. Secretary

of the Interior, which report was endorsed by him and

referred to Congress. (Cong. Record, Vol. 15, p. 2571,

supra.) We have seen that he drew the bill and that

in his report he favored the ratification as a compensa-

tion to the Indians for giving up the Columbia reserva-

tion. There is no hint of a change or amendment ex-

cept that as some of the Indians had an option to re-

main on the Columbia reservation upon certain terms

or to remove to the Colville reservation upon certain

other terms, and there had been no time set when the

option was to be exercised, a section was inserted re-

quiring them to exercise the option within one year.

Simply making certain what was before uncertain. No

hint of an amendment such as is here contended for.

There was read in the House of Representatives an

extract from a letter of Brigadier General Nelson A.

Miles to the Assistant Adjutant General at Presidio,
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mnection with the report above referred to. General

(S says:

By the terms of this agreement the Indians surrender
valuable and extensive reservation, comprising some
9,600 acres of territory (except what land the few
ilies remaining take in severalty) in consideration

he Government giving them ijrotection on the Col-

! reservation and the means of making themselves
supporting. This settlement is most beneficial to

Government, the white settlements of the country,

to the Indians, and 1 earnestly recommend that the

IS he faithfully complied with on the part of the

ermnent. * * • This is a case where the Gov-
nent has the opportunity and, by fair dealing and
Der consideration for the interests of the Indians can,

a very moderate consideration, locate a very large

iber of Indians in severalty or by families and put
11 in a way to make themselves self supi)orting and
ecome a productive, prosperous people. I earnestly

lest that every means may be taken to promote the

:ess of this measure."

his recommendation of General ]\Iiles, no doubt, had

it weight with Congress, as he had had much experi-

> with the Indians. He did not suggest an amend-

t but, on the contrary, asked that *'the terms be

bfully complied with on the part of the Government."

he only remarks made on the measure during its

sage were made by Mr. Brents, the Delegate from

shington Territory, and in the course of his remarks

ised this language: "Good faith and good policy

1 demand of us that we should keep the agreements

1 these Indians." No exception was taken by any

Qber to this language, to the letter of General Miles,
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or to the report of the Hon. Commissioner of Indiar

affairs. No hint of any desire to make any change in tht

terms of the agreement.

Plaintiff's counsel contend that as Congress on Marcl

8, 1906, passed an Act in which they assumed to legislate

in regard to these lands (34 Stat. 55), that such actioD

should be held as an interpretation of the Act under

consideration. In reply, we respectfully refer the

Court to the ruling in the case of Jones v. Meehan, 175

U. S. 1. These two cases are almost identical. In the

other case the allottee had leased the tract, or a portion

of it, to the plaintiff. Afterward a lease was made to

the defendant upon the theory that as the former lease

had not been approved by the Secretary of the Interior,

it was void. In order to make their case strong, de-

fendants procured the passage of a joint resolution by

Congress authorizing the Secretary of the Interior "to

approve, if in his discretion he deems the same proper

and advisable, and upon such terms as he may impose,"

this lease to the defendant. The Supreme Court held

that the treaty was a grant in fee and that the lease to

plaintiffs passed the title, for the term of the lease, to

them, and that "their rights under that lease could not

be divested by any subsequent act of the lessor, or of

Congress, or of the Executive Departments."
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E AS TO TITLE OF ACT ASSISTING IN CON-

STRUCTION.

2nd Cranch, 386, Chief Justice Marshall, speaking

he U. S. Supreme Court, says:

Teither party contends that the title of an act can

•ol plain words in the body of the statute; and
er denies that, taken with other parts, it may assist

amoving ambiguities. Where the intent is plain,

ing is left to construction. When the mind labors

scover the design of the legislation, it seizes every-

j from which aid can be derived; and in such cases

itle claims a degree of notice, and will have its due
B of consideration. See also U. S. v. Palmer, 3

at. 631."

le title of the act which confirmed the Moses agree-

; is as follows:

July 4, 1884. Chap. 180, 23 Stat. 76.

ACT MAKING APPROPRIATION FOR THE
JRRENT AND CONTINGENT EXPENSES OF

IE INDIAN DEPARTMENT, AND FOR FUL-

LLING TREATY STIPULATIONS WITH
iRIOUS INDIAN TRIBES FOR THE YEAR
SIDING JUNE 30, 1885, AND FOR OTHER PUR-

)SES.

)tat. 79. Columbia and Colville Agreement of

July 7, 1883, ratified.

See p. 224 Indian Laws and Treaties, Sen. Doc.

452, l5^ Sess. 57 Cong., Compiled by Senate Com.

on Ind. Affairs.
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It will be seen that the title is to fulfil (not to amend
or destroy) treaty stipulations, and that the marginal

title is ''agreement ratified." If there had been any

shadow of a doubt, this would expell it. Not one word

hinting of amendment can be found in reports, recom-

mendations, comments of the Indian Office or the Depart-

ment, in the debates in Congress, in the execution of

allotments, in the decision of the Department in Long

Jim's case, 16 L. D. 15 (where it would have been very

pertinent), in the act itself, anywhere or by anyone.

There is not an instance wherein an Indian treaty or

agreement has been amended that the word ''amended"

has not been plainly and distinctly used. Congress

has been so careful to say so in plain terms whenever

it amended a treaty or agreement with the Indians, that

even were the universal rule of construction not as it

is, a conclusive argument would be found in the evident

care taken by Congress for holding that an amendment

is never to be implied in such cases.

It is a fundamental priciple that a proviso that is

repugnant to the purview of the act, or the enacting

clause, is void. In Endlich on Interpretation of

Statutes, we find, Sec. 185: "When the proviso or saving

clause (the same thing, as see Sec. 184) exceeds the

function of creating an exception of some special thing

from general language, or excluding some possible

ground of misapprehension, it must fail to be of any

validity. Accordingly, it has been held that a proviso,
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ell as a saving clause, which is repugnant to the

;ing clause or purview, is void."

e above must be the true rule for the very nature

ings. It is the main subject that the legislative mind

n view in the act, contained in the enacting clause,

len, a proviso follows that is repugnant to the

iew, the legislature have done an idle thing. To

that the proviso that is repugnant to the purview

Id stand, would be to hold that the enacting clause

urview was void and that the real purpose of the

hould be stricken. In this case the fee had passed

le agreement when "accepted, ratified and con-

jd" by Congress. The contention of plaintiff is that

ee did not pass ; in other words, that as the proviso

repugnant to the enacting clause it, the enacting

56, was void. This reasoning reaches an absurdity,

the proviso limited the alienation for a term of

s it would have not been limited to the purview and

i well stand. We insist that if the contention of

itiff is correct; that the proviso wiped out the

it of the fee that had already been made, and it is

But we are of the opinion that the construction

ended for is a violently strained one; that if the

)er construction is given it, it can well stand with

enacting clause. Let us examine. In the first pro-

the language is: "provided, that Sarsarp-

and the Indians now residing on the Cohimbia

rvation shall elect within one year from the passage
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of this Act whether they will remain upon said reserva-

tion on the terms therein stipulated or remove to the

Colville reservation." How remain? On what terms?

On the terms therein stipulated. Where stipulated?

Clearly stipulated in the agreement that Congress had

just ratified in the enacting clause immediately preced-

ing this proviso. Xow we reach the second proviso,

which is:

''And provided further, that in case said Indians so
elect to remain on said Columbia reservation the Secre-
tary of the Interior shall cause the qiiantity of land
therein stipulated to he allowed them, to be selected in

as compact form as possible, the same when so selected

to be held for the exclusive use and occupation of said

Indians, and the remainder of said reservation to be
thereupon restored to the public domain, and shall be dis-

posed of to actual settlers only under the homestead
laws," etc.

It will be seen that the provisos continually refer back

to the enacting clause. "So elect to remain." That is

on the terms stipulated in the agreement. That is that

they should have 640 acres of land each "in the posses-

sion and ownership of which they should be guaranteed

and protected." Not the least hint of a desire on the

part of Congress to amend the agreement but, on tlie

contrary, a continual reference back to the agreement

that it was then '* accepting, ratifying and confirming."

If there is any language in the whole Act that can, by

any stretch of the imagination, tortured into an amend-

ment, it is the words that follow: "the same wiien

so selected to be held for the exclusive use and
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ition of said Indians." Any difl&culty in regard

latter expression will at once disappear when it

strued in connection with the words "separate

which were used in treaties where the fee passed

Indians, in the treaty with the Chippewa Indians

[e Superior, made September 30, 1854, and ratified

ry 10, 1855, and the other treaties found in 10

page 1165 and page 1172. Again, it is perfectly

and consistent with the enacting clause when a

s taken of the whole proviso and the idea taken

ccount that it is used in connection with a notice

intending settlers on all the balance of this reserv-

that was then about to be opened up and upon

they were notified that they could settle. They

notified that they could settle upon any part of

)rmer reservation except those tracts that had been

id for the individual Indians on the terms stpu-

in the agreement; that is that they were to be

nteed protection in the possession and ownership

i selected tracts, and the selected tracts were to

Id for the exclusive use and occupation of the in-

lal Indians. In other words, the Government said

ect by this proviso, to the intending settler: You

ittle on any of the land except the holdings of the

Qs, which have been surveyed and marked off for

do not deem it necessary to cite further authori-

3 support the proposition that a proviso that is re-
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pugnant to the enacting clause is void and the furtliei

proposition that a statute shall be construed so that, i]

possible, all parts shall stand. To support the conten-

tion of the plaintiff, some part of the Act must be de-

stroyed. And to sustain its contention other words must
be read into the Act. It will be necessary to read it:

'Ho be held by the United States," etc. There is much
more reason to read it: 'Ho be held by the Indians for

their exclusive use and occupation."

But suppose that it should be held that Allotment No.

7 is held by one of the ''other Indians" mentioned in

the agreement. Clearly neither of the provisos refer

to them. The learned judge in the Court below, in his

opinion, says: "It does not appear whether Allotment

No. 7 is held by one of the Sar-sarp-kin tribe or under

agreement with the people of Chief Moses." The

learned judge evidently meant to refer to the "other

Indians" instead of to the people of Chief Moses. It

is quite evident that Moses and his people were to go to

the Colville reservation, but that there might be others

on the reservation who had not been represented at the

conference but whose rights should be looked after, and

they were included in the term "other Indians now living

on the Columbia reservation." It will be seen that these

provisos refer only to Sar-carp-kin and his band, and

not to the other Indians. We can hardly suppose that

one should be given the fee and the other only a shadowy

right.
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spectfully submit that the action of the lower

ould be affirmed. >^

E. K. PENDERGAST, and

R. W. STARR,

Attorneys for Defendant in Error.


